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REPL Y BRI EF  F OR PET I T I ON ER 

The Commonwealth acknowledges that  this case 
raises an Òimportant  const i tut ional  quest ionÓ over 
which state supreme cour ts and federal  cour ts of 
appeals are deeply divided: whether state forensic 
laboratory reports prepared for cr iminal  prosecut ions 
are test imonial  evidence.  BIO 1, 30-31.  The Common-
wealth contends, however, that  (1) the confl ict  should 
be al lowed to percolate even longer; (2) that  this case 
is an unsuitable vehicle for resolving the quest ion 
presented; and (3) that  the decision below is correct .  
None of these arguments provides any reason to delay 
resolving this escalat ing spl i t  of authori ty. 

1. The conflict  of authori ty over the test imonial 
nature of cr ime laboratory reports is intractable and 
needs to be resolved now.  Since the fi l ing of the 
peti t ion, the confl ict  over the issue has grown in state 
cour ts of last  resort  and federal  cour ts of appeals to 
six-to-six.  See Pet. 9-15; United States v. Moon, 512 
F.3d 359 (7th Cir . 2008) (drug lab reports test imonial); 
State v. Crager, 879 N.E.2d 745 (Ohio 2007) (divided 
opinion: DNA reports not test imonial).  I f one includes 
under the umbrella of the quest ion presented the cases 
the Commonwealth ci tes respect ing a forensic labora-
toryÕs machine-generated data and respect ing autopsy 
reports, this br ings the confl ict  to ten-to-six.  See BIO 
30-31.1 

                                                
1 This count  leaves aside t he Seventh Ci rcuitÕs decision in Unit ed 
States v. El l is, 460 F.3d 920 (7th Cir . 2006), given that  cour tÕs 
holding in M oon that  forensic repor ts just l i ke t hose here are 
testimonial .  None of the other  jur isdict ions the Commonwealt h 
ci tes has addressed a situat ion exact ly l ike t he one here.  
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The notion that  this spl i t  of authori ty should be 
al lowed to percolate longer is hard to take seriously.  
The Commonwealth suggests that  cour ts should be 
given more t ime to digest  this CourtÕs decision in 
Davis v. Washington, 126 S. Ct. 2266 (2006).  BIO 32.  
But  since Davis was decided, state cour ts of last  resort  
and federal  cour ts of appeals Ð using the Common-
wealthÕs collect ion of cases Ð already have divided six-
to-four  over the issue.  Fur thermore, not one of the 
cour ts that  decided the issue pr ior to Davis has found 
i t  necessary to revisi t  i ts posi t ion. 

Indeed, Peti t ioner asked the Supreme Judicial  
Court  of Massachusetts in this case to reconsider 
Commonwealth v. Verde, 827 N.E.2d 701 (Mass. 2005), 
in l ight  of Davis.  See Pet. 8.  The cour t  refused to do 
so, and has refused to do so, in accordance with the 
CommonwealthÕs wishes, in numerous other post-
Davis cases.2  The t ime clear ly has come for this Court  
to sett le the deepening confusion regarding this 
CourtÕs expl icat ion of the Sixth Amendment. 

2.  This case is an excellent  vehicle to resolve the 
quest ion whether forensic laboratory reports prepared 
for cr iminal  prosecut ions are test imonial .  Al though 
the Commonwealth offers a scat tershot of supposed 

                                                
2 See Commonwealt h v. Castro, 877 N.E.2d 1286 (Mass. App. 
2007) (unpubl ished opinion), rev. denied, ___ N.E.2d ___ (Mass. 
Jan. 31, 2008); Commonwealth v. Jackson, 877 N.E.2d 641 (Mass. 
App. 2007) (unpubl ished opinion), rev. denied, ___ N.E.2d ___ 
(Mass. Jan. 31, 2008); Commonwealth v. Jackson, 863 N.E.2d 583 
(Mass. App.) (unpubl ished opinion), rev. denied, 868 N.E.2d 132 
(Mass. 2007); Commonweal th v. Franco, 846 N.E.2d 792 (Mass. 
App.) (unpubl ished opinion), rev. denied, 850 N.E.2d 583 (Mass. 
2006). 
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impediments to this CourtÕs reaching this Sixth 
Amendment issue, none has any force. 

a. The CommonwealthÕs suggest ion (BIO 33-34) 
that  peti t ioner did not give the Massachusetts cour ts 
an adequate opportuni ty to address his Confrontat ion 
Clause argument is baseless.  Peti t ioner objected to 
the introduct ion of the reports at  t r ial , speci fical ly 
ci t ing Crawford v. Washington, 541 U.S. 36 (2004), 
and the t r ial  cour t  overruled those object ions.  Tr . 
2/81, 2/98.  Peti t ioner  renewed the Crawford argument 
in the Appeals Court  of Massachusetts, even though 
the Massachusetts Supreme Judicial  CourtÕs Verde 
decision was binding on that  cour t , and the Appeals 
Court  rejected the argument on the meri ts.  Pet. App. 
8 n.3.  And peti t ioner unsuccessful ly sought review in 
the Massachusetts Supreme Judicial  Court , arguing 
that  ÒVerde is contrary to the holding in Crawford and 
the United States Supreme CourtÕs post-Verde 
decision in Davis v. Washington because the pr imary 
purpose of the analyses was to produce evidence for 
use in a cr iminal  prosecut ion.Ó  Pet. for Fur ther 
Appellate Review 15-16.  Even the Commonwealth 
concedes that  these act ions are sufficient to t r igger 
this CourtÕs jur isdict ion.  BIO 33; see also L i l ly v. 
Virginia, 527 U.S. 116, 123 (1999); Taylor v. I l l inois, 
484 U.S. 400, 406 n.9 (1988).  These act ions also 
expended more than enough defense resources on an 
argument that  depended on the Supreme Judicial  
Court  reconsidering i ts recent and controll ing prece-
dent with which several  other state cour ts of last  
resort  agree. 

b. The Commonwealth suggests that  this Court  
should decl ine to hear  peti t ionerÕs const i tut ional  claim 
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because state law afforded him a pretr ial  procedure to 
chal lenge Òthe reliabi l i ty of the test ing methods 
reflected in the drug analysis cert i ficates.Ó  See BIO 1, 
16-19.  This suggest ion misapprehends the nature of 
the Confrontat ion Clause.  The Confrontat ion Clause 
Òcommands, not that  evidence be reliable, but  that 
reliabi l i ty be assessed in a par t icular  manner: by 
test ing in the crucible of cross-examinat ionÓ before the 
jury.  Crawford, 541 U.S. at  61; see also Taylor, 484 
U.S. at  410 &  n.14.  Peti t ioner asser ted his r ight  to 
this procedure, and the Massachusetts cour ts denied 
i t .  The fact  that  peti t ioner might  have been able to 
contest  the substant ive reliabi l i ty of the test ing 
methods used to produce the cert i ficates in a pretr ial  
Daubert -type hearing is beside the point . 

c. Nor is the Commonwealth correct  that  other 
cases current ly pending in this Court  might  frame the 
quest ion presented better than this one.  See BIO 32-
33.  In People v. Geier, 161 P.3d 104 (Cal. 2007), petÕn 
for cert . fi led, No. 07-7770, the Cal i fornia Supreme 
Court , unlike the Massachusetts appellate cour ts in 
this case, found that  Òany errorÓ in admit t ing the 
forensic report  at  issue Òwas harmless.Ó  Id. at  140.  
Fur thermore, in Geier, United States v. Washington, 
498 F.3d 225 (4th Cir . 2007), petÕn for cert  fi led, No. 
07-8291, and State v. OÕMaley, 932 A.2d 1 (N.H. 2007), 
petÕn for cert  fi led, No. 07-7577, forensic examiners 
actual ly test i fied at  t r ial .  Those cases, therefore, raise 
only the issue of whether the test i fying examiners 
could rely on certain reports and machine-generated 
data to support  their  expert  opinions.  Here, by 
contrast , the Commonwealth never placed any forensic 
examiner on the stand.  Instead, the Commonwealth 
introduced extrajudicial  cert i ficates, declar ing under 
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oath that  the substances at  issue in peti t ionerÕs case 
contained cocaine.  See Pet. 5.  Accordingly, this case 
more clear ly impl icates the Confrontat ion Clause and 
more cleanly raises the quest ion respect ing the 
test imonial  nature of forensic laboratory reports. 

d. Final ly, the Commonwealth urges this Court  to 
deny review on the ground that  the forensic reports i t  
int roduced over peti t ionerÕs object ion were merely 
Òcumulat ive of other evidence presentedÓ at  t r ial .  BIO 
16.  I f that  were real ly so, one would wonder why the 
Commonwealth insisted on creat ing an obvious and 
serious const i tut ional  issue for appeal by introducing 
them.  One also might  wonder why the Commonwealth 
never argued harmless error before i ts own cour ts, 
advancing the argument for the fi rst  t ime in i ts br ief 
in opposi t ion in this Court .  Such unanswered 
quest ions il lustrate why this Court  has adopted a 
Ògeneral  customÓ of grant ing cert iorar i to resolve 
federal  const i tut ional  issues squarely decided by state 
cour ts Ð including confrontat ion issues speci fical ly Ð 
and then Òal lowing state cour ts ini t ial ly to assess the 
effect  of erroneously admit ted evidence in l ight  of 
substant ive state cr iminal  law.Ó  L i l ly, 527 U.S. at  139-
40. 

In any event, the CommonwealthÕs newly devised 
harmless-error argument lacks meri t .  The Common-
wealth had to prove as an element of the cr imes 
charged that  the substance in the bags i t  int roduced 
into evidence contained an il legal drug.  The Common-
wealth notes that  Massachusetts law allows a jury to 
make such a finding based on the test imony of police 
officers.  See BIO 15.  But  the very case ci ted by the 
Commonwealth notes that  Òit  would be a rare case in 
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which a [police officerÕs] statement that  a par t icular  
substance looked l ike a controlled substance would 
alone be sufficient  to support  a convict ion.Ó  Common-
wealth v. Dawson, 504 N.E.2d 1056, 1057-58 (Mass. 
1987).  Accordingly, unl ike the ant icipated t r ial  in 
Dawson, the Commonwealth here introduced forensic 
reports respect ing the substances at  issue.  The jury 
was instructed Ð consistent  wi th Massachusetts law 
rendering such reports Òpr ima facieÓ evidence of what 
they assert , see Commonwealth v. Maloney, 855 
N.E.2d 765, 769-70 (Mass. 2006)  Ð to consider the 
reports in determining whether the substances 
contained contraband and that  i t  was Òpermit tedÓ 
based on the reports alone to find that  they did.3 

This case was close enough that  the t r ial cour t  
took the unusual step of reserving rul ing on the 
defendantÕs motion for a required finding of not guil ty 
                                                
3 The two relevant  jury inst ruct ions here stated in ful l : (1) ÒIn 
consider ing t his element , you may consider  al l  the relevant  
evidence you had in t he case about  what  the substance was.  I n 
par t icular , you have a cer t i fi cate of analysis that  was marked as 
an exhibi t .  That  is evidence for  your  considerat ion and you 
should consider  that  together  wi th al l  other  evidence in deciding 
whether  or  not  t he Commonweal th has met  i ts burden of proving 
that  t his was, in fact , cocaine.  So from that  cer t i ficate of analysis 
youÕre permit t ed but  youÕre not  requi red to conclude the 
substance was cocaine.  I tÕs ent i rely up to you to decide.Ó  Tr . 3/69 
(emphasis added).  (2) ÒThe fi rst  element  requi res proof beyond a 
reasonable doubt  that  the substance the defendant  al legedly 
distr ibuted was cocaine and I  explained to you that  i s a cont rol led 
substance.  I  refer  again to the cer t i ficate of analysis for  your  
review, keeping in mind that  you are permit ted but  not  required 
to conclude t hat  i t  was cocaine based on the cer t i fi cate . . . .Ó  Tr . 
3/80.  The jury was never inst ructed, as the Commonwealt h 
claims, t hat  i t  was Òfree to disregard t he cer t i fi cates of analysis 
ent irely.Ó  BI O 1. 
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unt i l  after the jury returned i ts verdict , Tr . 2/227, and 
i t  is impossible to say beyond a reasonable doubt that  
the jury did not rely on the forensic reports in making 
i ts findings here.  The reports were the only Òscient i ficÓ 
or defini t ive evidence that  the prosecut ion offered to 
prove that  the substances the officers seized contained 
cocaine.  Al though the lead officer test i fied that  he 
ÒbelievedÓ the substances he seized were cocaine, Tr . 
2/100, he acknowledged that  he had no Òreal 
knowledgeÓ in that  respect  apar t  from the forensic 
reports.  Tr . 2/120.4  Unlike in Dawson, no officer 
test i fied to having ingested the substances the defen-
dant al legedly possessed so as to descr ibe their  
physiological  effects.  Nor did the officers even perform 
any field test . 

Final ly, cross-examinat ion would have enabled 
peti t ioner to explore anomal ies in the forensic exami-
nerÕs conclusory cert i ficat ion that  the substance in the 
nineteen bags supposedly found in the patrol car  that  
t ransported peti t ioner to the stat ion contained the 
same i l legal  drug as the four  bags seized at  the K-Mart  
from Wright .  Pet. for Cert . 20.  The Commonwealth 
notes that  the lead officer test i fied that  the substances 
in both batches of bags looked Òident ical .Ó  BIO 11.  
But  this test imony simply underscores the potent ial  
flaw in the prosecut ionÕs case.  The bags themselves 
were introduced into evidence at  t r ial .  And i t  is 
undeniable (the Commonwealth does not contend 
otherwise) that  they actual ly look different.  The bags 
seized from Wright  contained a white and light  yellow 
powder, whi le the ones the officers later supposedly 
                                                
4 The other  pol ice offi cer  t he Commonwealt h ci tes simply 
testi fied, upon being shown the bags in cour t , t hat  t hey 
Òappear[ed] to beÓ or  Òlook[ed] l i keÓ cocaine.  Tr . 1/105, 107-08. 
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found in the patrol car  contained a dark yellow, 
chunky substance.  Accordingly, the fact  that  the lead 
officerÕs test imony was clear ly incorrect  heightened the 
need for proper adversar ial  test ing of the state-
employed agent who cert i fied that  the substances were 
chemical ly the same.  Such adversar ial  test ing would 
have been perfect ly consistent  wi th peti t ionerÕs 
defense that  there was no evidence linking him to the 
bags the Commonwealth introduced at  t r ial .  I f the 
bags the police supposedly found in the patrol car  
contained a di fferent  substance or composit ion than 
the ones the officers seized from Wright  outside the K-
Mart , then the CommonwealthÕs theory that  peti t ioner 
sold Wright  four  bags from a uniform collect ion of 
some twenty-three bags appears highly dubious.5 

3.  The Commonwealth, final ly, advances several  
arguments in defense of the holding below that  
forensic laboratory reports prepared for  cr iminal  
prosecut ions are nontest imonial .  Given the depth of 
the confl ict  over this issue, i t  does not real ly matter at  

                                                
5 To any extent  t he Commonwealt h fur ther  suggests that  
pet i t ionerÕs current  content ions are inconsistent  wit h the defense 
he put  on, the Commonwealt h disregards the real i t ies of cr iminal  
t r ials.  I n run-of-the-mil l  drug cases in which defendants are 
represented by appointed counsel , such counsel al l -t oo-often does 
not  conduct  an ext ensive investigat ion or  ser iously at tack the 
prosecut ionÕs al legat ions t hrough pret r ial  mot ion pract ice.  
I nstead, defense counsel rel ies on his or  her  abi l i ty to put  the 
prosecut ion to i ts proof at  t r ial  and to present  a defense that  
responds to apparent  weaknesses in the prosecut ionÕs case.  Once 
the t r ial  cour t  here ruled t hat  the Commonweal th could present  
forensic cer t i ficates in place of l i ve testimony respect ing the 
chemical composit ion of the substances in the bags at  issue, 
defense counsel had l i t t le choice but  to move away from a l ine of 
defense that  depended ent i rely on disput ing the al leged contents 
of the bags. 
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this stage whether the decision below is on the proper 
side of the spl i t  of authori ty.  In any event, the 
CommonwealthÕs Òmult i -factorÓ meri ts argument is 
unconvincing. 

The Commonwealth fi rst  descr ibes the drug 
analysis cert i ficates as Òakin toÓ business records.  BIO 
25-27.  But  the peti t ion for cert iorar i  explains why 
CrawfordÕs reference to the common lawÕs narrow 
Òbusiness recordÓ rule provides no support  for t reat ing 
modern forensic laboratory reports as nontest imonial , 
see Pet. 23-24, and the Commonwealth does not even 
engage (much less refute) this explanat ion.  The 
CommonwealthÕs next  asserts that  forensic laboratory 
reports are nontest imonial  because they relate Òthe 
current  condit ion of the substances being tested.Ó  BIO 
27.  But  this argument l ikewise fai ls to respond to the 
peti t ionÕs explanat ion as to why i t  lacks force.  See Pet. 
24-25.  The Commonwealth fur ther contends that  
forensic laboratory reports are nontest imonial  because 
forensic examiners create them in a Ònon-adversar ial 
sett ingÓ and the reports do Ònot accuse [defendants] of 
any cr ime.Ó  BIO 28-30.  But  the ex par te nature of the 
forensic examinerÕs cert i ficat ions is par t  of the 
problem, see Crawford, 541 U.S. at  50, not a salutary 
aspect  of the evidence at  issue here.  And the 
cert i ficat ions, even if not direct ly accusatory, relate 
informat ion that  unquest ionably implicates the 
Confrontat ion ClauseÕs fundamental  purpose of preclu-
ding t r ial  by affidavi t .  The reports cert i fy on oath that  
an essent ial  element of the cr imes charged is sat isfied 
Ð namely, that  substances seized in connect ion with 
peti t ionerÕs arrest  contained i l legal  drugs.  The reports 
therefore serve as documentary Òtest imonyÓ Ð 
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speci fical ly designed to subst i tute for l ive test imony 
(see Pet. 5) Ð against  him.  

Final ly, the Commonwealth argues that  recogni-
zing forensic laboratory reports as test imonial  evide-
nce would Òwreak havocÓ on administrat ion of cr iminal 
just ice.  BIO 34.  This, too, is real ly a meri t s argument 
better left  for meri ts br iefing Ð and an unmeri torious 
argument at  that .  This Court  has explained repeate-
dly that  the meaning of the Sixth Amendment does not 
turn on administrat ive Òefficiency.Ó  Blakely v. 
Washington, 542 U.S. 296, 313 (2004).  ÒThe Const i -
tut ion prescr ibes a procedure for determining the 
reliabi l i ty of test imony in cr iminal  t r ials, and [this 
Court ], no less than the state cour ts, lack[s] authori ty 
to replace i t  wi th one of [i ts] own devising.Ó  Crawford, 
541 U.S. at  67.  That  is presumably why this Court  
already has assumed in pr ior opinions that  cr iminal  
defendants have a r ight  to demand that  prosecutors 
introduce forensic evidence through l ive test imony 
subject  to cross-examinat ion.  See Cal i fornia v. Tromb-
etta, 467 U.S. 479, 490 (1984) (Òthe defendant retains 
the r ight  to cross-examine the law enforcement officer 
who administered the [blood-alcohol] test , and to 
at tempt to raise doubts in the mind of the fact finder 
whether the test  was properly administeredÓ); United 
States v. Wade, 388 U.S. 218, 227-28 (1967) (same 
regarding other forensic tests). 

In any event, several  states, including Cal ifornia 
and I l l inois, have long required forensic examiners, 
upon demand from the defense, to test i fy at  t r ial  
regarding al legedly incr iminat ing conclusions reached 
in their  laboratories.  See Pamela R. Metzger, Chea-
t ing the Const i tut ion, 59 Vand. L. Rev. 475, 478 &  n.10 
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(2006); see also id. at  481-82 &  n.23 (referencing 
twelve other states that  require such test imony i f 
demanded according to certain statutory procedures).  
Several  other states have held that  Crawford requires 
this rule.  See Pet. 12-13.  Nothing suggests that  the 
cr iminal  just ice system in any of these states has 
ground to a hal t , or even has slowed in processing 
cases.  This is probably because, as the Commonwealth 
i tself explained in a br ief to the Massachusetts 
Supreme Judicial Court  in Verde: 

[I ]t  is almost always the case that  [forensic 
laboratory reports] are admit ted without 
object ion.  General ly, defendants do not 
object  to the admission of drug cert i ficates 
most l ikely because there is no benefi t  to the 
defendant from such test imony.  The test im-
ony of the analyst  wi l l  only serve to resolve 
any possibi l i ty of reasonable doubt, not only 
in the ident ificat ion of the substance as 
contraband but  also as to the weight  of the 
substance for t rafficking offenses. 

Br . for the Commonwealth as Amicus Cur iae 7, 
Commonwealth v. Verde, 827 N.E.2d 701 (Mass. 2005), 
avai lable at  2004 WL 3421945 (ci tat ions omit ted). 

At  the same t ime, there are certain cases in which 
defendants wish to put  the prosecut ion to i ts proof 
with respect  to forensic evidence.  And i t  is a well  
documented fact  that  such evidence is sometimes 
revealed to be incorrect  or even deliberately manipu-
lated or fabr icated.  See Br. Amici  Cur iae of Prof. 
Pamela R. Metzger et al . 12-20 &  App.  This Court  
should confi rm now that  forensic reports are test im-
onial , not only to ensure that  cour ts protect  cr iminal  
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defendantsÕ const i tut ional  procedural  r ights, but  also 
to ensure that  invest igators and prosecutors face the 
r ight  incent ives to develop such evidence in depen-
dable and upr ight  manners. 

CON CL U SI ON  

 The peti t ion for cert iorar i  should be granted. 
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